PATR (K BLUW ET AL.

| BLA 95-336, 95-487, 95-488, Deci ded February 24, 1998
98-117, and 98-118

Appeal s fromfive Decisions of the Acting Area Manager, Taos Resource
Area, New Mexi co, Bureau of Land Managenent, offering to i ssue special
recreati on use permts for coomercial river boating use and penalizi ng one
permt, and fromtwo Decisions of the Dstrict Manager, A buquerque
Dstrict, New Mexico, Bureau of Land Managenent, denying protests to
proposed i ssuance of permts. NW81507, et al.

Appeal s |1 BLA 95-487 and 95-488 di smssed; Decisions in | BLA 98-117 and
98-118 affirned;, Decisions in I BLA 95-336 affirned in part, reversed in
part, and set aside in part.

1 Rul es of Practice: Appeal s: D smssal --Ril es of
Practice: Appeals: Satenent of Reasons

The Board wi || dismss an appeal when the appel | ant
fails to submt a statenent of reasons which
affirmatively points out in what respect the decision
appeal ed fromis in error, as required by 43 CF. R §
4.412(a), and no extension of tine has been sought or
any explanation for the failure provided.

2. Federal Land Policy and Managenent Act of 1976:
Permts--Special Wse Pernits

The BLM properly nandates, as a condition of issuance
of a special recreation use permt, that the applicant
obt ai n workers' conpensation i nsurance covering his
enpl oyees and contractors, when required to do so by
state | aw

3. Federal Land Policy and Managenent Act of 1976:
Permts--Special Wse Pernits

A BLMdeci sion inposing penalties on a permttee for
interference wth another lawful user of the river will

be reversed when the record establishes that energency
circunstances justified the interference.
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APPEARANCES  Patrick Bumm Jack ONeil, Preston Gox, Seve Mller, and
Kathy MIler for Appellants;, Arthur Arguedas, Esq., Ofice of the FHeld
Solicitor, US Departnent of the Interior, Santa Fe, New Mgxi co, for the
Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE KELLY

Patrick G Bumm ower of Ro Gande Rapid Transit and Desert
\Voyagers (1BLA 95-336), Jack ONeil, owner of V@l f Witewater (IBLA 95
487), and Preston ox, owner of BEmbudo Sation (1BLA 95-488), all
outfitters who use sections of the Ro Gande Rver in northern New Mexi co
for cormercial boating use, have appeal ed fromfive March 8, 1995,

Deci sions of the Acting Area Manager, Taos Resource Area, New Mexi co,
Bureau of Land Managenent (BLM. The Decisions offered to i ssue special
recreati on use permts (SRP) for the 1995 season, subject to attached
"Commercial Hoatboating Sipul ati ons” (Sipulations), and provided that
B ums SRP No. NM81541 (Desert Moyagers) woul d be on probation for part
of that season and one | aunch forfeited.

Additionally, Seve MIler, ower of New Vdve Rafting GConpany (1 BLA
98-117), and Kathy Mller, President of the New Mexico Rver Qutfitters
Assaoci ation (the Association) (IBLA 98-118) have separately appeal ed from
two Decisions of the Ostrict Manager, A buquerque District, New Mexi co,
BLM dated April 18 and My 9, 1995, denying their identical protests to
t he proposed i ssuance of SRP s, subject to the sane Sipul ations, to New
Wve and the Association's other nenber outfitters.

Because all of the appeal s invol ve rel ated aspects of permit issuance
for the sane river and season, we hereby consolidate the five appeal s for
deci si on by the Board.

V¢ first address the appeals of ONeil and Gox. 1In his Notice of
Appeal, ONeil objects to section C2. of the Sipul ati ons, which requires
that he obtai n workers' conpensation insurance for his enpl oyees and
subcontractors. He states that he had been infornmed by a state enpl oyee
that he would not be required to obtain such insurance if his contractors
agreed to indemify and hold himharnmiess for any and all liability arising
fromthe performance of their contract wth him However, ONeil provides
no evi dence show ng that the state enpl oyee's information is correct.
Rather, he sinply states: "PH ease accept stipulation (Q of the 1995
Gonmer ci al Boating Stipul ation) under appeal so we can clear this issue
up." ONeil has failed to affirnatively offer any reasons, wth supporting
argunent and/or evidence, for concluding that BLMerred in inposing the
stipulation requiring that he obtai n such i nsurance.

Snmlarly, GQx, inhis Notice of Appeal, objects only to the
[imtation on the nunber of |aunches he is permitted in the Bosque segnent
of the Lower Gorge section of the river. However, he states only that the
"decision or finding of fact is erroneous.” Thus, Gox has failed to
affirmatively offer any reasons, wth supporting argunent and/or evi dence,
for concluding that BLMerred in limting the nunber of his |aunches in the
Bosque segnent .
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[1] Ve have long held that the failure to file an adequat e stat enent
of reasons (SR for an appeal is properly treated in the sane nanner as a
failure to file any S(Rwould be under 43 CF. R 8 4.412(c). The appeal
w il be dismssed when, in addition, no extension of tine has been sought
or any explanation for the failure provided. Burton A MGegor, 119 IBLA
95, 98 (1991).

Neither ONeil nor Qox has filed an adequate SCR  Their notices of
appeal cannot be consi dered adequate SOR's, and they have filed nothing
else wth the Board. Furthernore, the tine for filing an SOR under 43
CF R 8 4.412(a), has long since passed. |n these circunstances, we
concl ude that the appeals by ONeil and Gox fromthe Acting Area Manager's
March 1995 Deci sions nust be di smssed.

V¢ next examne the nerits of the appeals filed by MIler and the
Association. Inidentical SIRs, Appellants argue that BLMs decision to
limt commercial boating use during the 1995 season was taken w t hout
affording permttees adequate advance notice and an opportunity to comment.

They point to the fact that BLMverbal |y notified permttees of aninitial
February 1, 1995, neeting, at the end of January 1995, and neglected to
informsone permttees that it woul d specifically address |aunch
restrictions. However, whatever deficiencies there were in BLMs
notification to permttees prior tothe initial February 1, 1995, neeting,
the record shows that they had an adequate opportunity to submt comments
to BLMafter that date. The Association filed its counterproposal on
February 5, 1995, and it was subsequent!y di scussed at the February 8 and
22, 1995, neetings. Further, all the permttees had until BLMissued its
March 8, 1995, Decisions and during the protest/appeal period thereafter to
submt their comments/objections.

The Association and MIler also contend that BLMs decision to limt
commer ci al boating use during the 1995 season was arbitrary and capri ci ous
since it was not supported by any definitive evidence in the record. They
point to BLMs cover letter to the 1995 Sipul ati ons wherein BLMci t ed
criteria which justify inposing limtations outside of the planni ng process
and assert that BLMhas failed to showthat any of the criteria exist. In
its April 18 and May 9 denials of their identical protests, BLM concl uded
that a sufficient nunber of the above criteria had been net to justify its
restrictions. The BLMidentified those criteria as user conflicts exist,
resources are at risk, serious enforcenent/conpliance/safety probl ens
exist, and conflicts wth adjacent |and owners exist. Wiile we note that
the record does not contain extensive evidence in support of any of these
concerns, it does present the considered opinion of BLMs experts, and the
Associ ation and MI1er have provi ded no evi dence that these concerns are
not war rant ed.

Thus, we concl ude that BLMs deci sion to inpose the | aunch
restrictions pursuant to its discretionary authority, under section 302(b)
of the Federal Land Policy and Managenent Act of 1976, 43 US C § 1732(b)
(1994), and its inplenmenting regulations (43 CF.R Subpart 8372), was
appropriate. See Patrick G BummD B/ A RERT, 121 | BLA 169, 171-73 (1991).

W al so
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conclude that the Dstrict Minager, in his April 18 and My 9, 1995,

Deci sions, properly denied the Association's and MIler's protests to BLMs
proposed i ssuance of SRP s, subject to the Sipulations, to New Véve and
the Association's other nenber outfitters.

V¢ now address the nerits of B unmis appeal s fromthree March 1995
Deci sions of the Acting Area Manager. Two of the Decisions offered to
issue SRP s, subject to the attached Sipul ations, to B umm in connection
wth both of his operations. By Oder dated Septenber 28, 1995, we denied
B umims requests to stay the effect of the three Decisions and di smssed
his appeal of |aunch w ndows as nwoot .

B umtmobjects to BLMs requirenent, set forth in sections C 2. and

C3. of the Sipulations, nandating that he obtai n workers' conpensation

i nsurance covering participants, enpl oyees, and contracted personnel. He
argues that this is directly contrary to a 1992 ruling by the Sate of New
Mexi co that specifically exenpted his workers and thus oversteps BLMs
authority. In addition, he fears that the requirenent wll have a far-
reachi ng i npact, requiring that he obtai n i nsurance covering contracted

| ocal sal es peopl e, accountants, |awyers, and out-of -state booki ng agents.
B ummfurther asserts that this newand costly requirenent is contrary to
the | ongstandi ng practice in the Taos and ot her BLMresource areas.
Fnally, he argues that BLMinproperly inposed it wthout sufficient
advance noti ce.

[2] Section C2. of the Sipulations states that the permttee "nust
provi de workers' conpensation insurance for all enpl oyees and subcont ract ed
[abor.” (Sipulations at 5.) The permttee nust al so establish that he
has done so by submitting to BLMa certificate which "names the Lhited
Sates as additionally insured (liability only), * * * states that the
policy isinforce, and * * * states that the insurer wll give BLMthirty
(30) days notice prior to cancellation or nodification of such insurance. "
Id. Section C3. further states: "The policy wll cover all * * *
enpl oyees and contracted personnel. Any services that are contracted for
as an approved part of the permtted activity on BLM|ands and wat ers nust
al so be covered by the policy." Id.

Wien the Acting Area Manager issued his March 1995 Deci sions of fering
toissue SRP s to Bumm BLMrecogni zed that sections C2. and C 3.
represented a narked departure frompast practice:

The permit stipul ati ons have been revised * * *. The nost
significant change[] concern[s] arequirenent that all outfitters
provide a certificate indicating they and their staff are covered
by workers' conpensation insurance * * *,

he of our existing permt stipulations requires that all
Federal, Sate and |l ocal |aws applicable to your business are
conplied wth. Recent court cases as well as discussions wth
the New Mexi co Wrkers' Conpensation Administration [ (NWCA) ] has
nade us aware of potential liability of the BLMif a permttee
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or their staff suffer an on-job injury, and no effort was nade by
the agency to assure that proper coverage was provided to the
injured enpl oyee. V& have therefore decided to require a
certificate fromyour insurance carrier whi ch shows you have
coverage for workers' conpensati on.

(B unmDecision at 2.)

The Acting Area Manager al so provided in his March 1995 Deci si ons
that, solong as he is permtted by Sate law an enpl oyer, |ike B umm nay
obtai n informati on fromthe NWXA regardi ng whet her he is exenpt fromthe
requi renent to obtai n workers' conpensation insurance. |In these
ci rcunst ances, he woul d, of course, not be required by section C2. of the
Sipulations to submt a certificate, which afforded liability coverage to
the Lhited Sates, since he would not be required to obtai n such i nsurance
at all. There is no evidence that B lummever inquired of the NWZA Nor
does he provide any evidence that he is actually exenpt fromthe Sate
requirenent. He refers to a 1992 ruling by the Sate which purported to
specifically exenpt his workers, but provides no copy of that decision.
See Reply to Agency Response at 2. Thus, BLMwas correct in requiring
submi ssi on of the specified certificate as a condition of issuance of the
KRP.

V& note that there is no evidence that BLMprovi ded B unmor the ot her
permttees wth advance notice of this change in the SRUP requirenents.
However, we do not find that such notice was required. B umm as well as
ot her permlttees was already required by Sate law unless exenpt, to
obtai n workers' conpensation insurance and then to ensure that his carrier
had filed a certificate wth the NWA show ng that he had such i nsurance.

See NWA Bookl et A3, Wrkers' Qonpensation |nsurance Qoverage, The
Vérkers' (onpensati on Handbook for New Mexi co (1994), at 1. Thus, no
advance notice was required to obtai n such i nsurance and file a certificate
wth the NMICA or to file wth BLMand identify the Lhited Sates as a
naned i nsured in the certificate.

The third Decision provided that Desert Voyagers' SRUP No. NV 81541
woul d be on probation for part of the 1995 season and one | aunch woul d be
forfeited because B unmhad interfered wth the lanful use of another
resource user, a fishernman, on June 1, 1994, and had conducted an
unaut hori zed boating trip on June 18, 1994. The Acting Area Manager al so
stated that, as an additional penalty for the unauthorized trip, B umm
woul d forfeit his June 24, 1995, |aunch during the next runnabl e season.

[3] As a holder of a SRP issued on April 21, 1994, B unmwas
required to conply wth the stipulations incorporated into his permt. 43
CFR 88372.0-7(a); see Garrol Wite, 132 IBLA 141, 150 (1995).

Normal Iy, we wll af fi rma BLM deci si on penalizing a permttee for failure
to abide by a stipulation where the violation is denonstrated by a
preponder ance of the evidence and the penalty chosen is not arbitrary,
capricious, or based upon a mstake of fact or law See Dvorak

Expedi tions, 127 |BLA 145, 151 (1993).
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Section A 7. of the 1994 Sipul ations provided: "The Speci al
Recreation Wse Pernmit does not create an exclusive right of use of the area
by the permttee. The permttee shall not interfere wth other valid uses
of the Federal |and by other users.” The record clearly supports BLMs
finding that B umm through his agent, adversely affected the | awful use of
the river resource by another user. However, due to the extenuating
circunstances of this case, we do not conclude that B unmshoul d be
penal i zed.

In his SOR B ummdescri bes those circunst ances as fol | owns:

Desert Voyagers was involved in a rare safety rescue of a flipped
raft. In order to facilitate a swft and successful rescue the
gui de chose to eddy out at a place in the river where the BLM
alleges a fisherman was. BLMclains we therefore interfered wth
his lawful use of the resource. This spot was sel ected by our
gui des because it offered the fastest and safest place to check
participants for injuries (there were none) and reestablish the
running order and rebuild a safe tour on a very rapi d segnent of
river.

(SSRat 2.) B umms description of this event is not contradicted by BLM
and is supported by the statenent of M ctor Apodaca, the fishernan at the
scene, who observed an enpty raft, heard the gui de say he was goi ng
upstreamto |l ook for mssing people, and was told by a passenger that a
raft flipped and ni ne peopl e were mssing. See Incident/Investigative
Record dated June 3, 1994. @ ven the energency conditions surrounding this
incident, we find that the guide' s actions were appropriate and that the
resulting interference wth the other resource user was justifi ed.
Accordingly, we reverse that part of BLMs Decision inposing penalties on
B ummfor interfering wth the valid use of another resource user.

As to the charge of conducting an unauthorized trip on the river,
section Gb.(3) of the 1994 Sipul ations provided that the Lower Box
segnent of the river was restricted to "[e]ight commercial |aunches per
day, wth assigned launch tines.” It is undisputed that the June 18, 1994,
trip occurred. The record contains a carbon copy of a Ro Gande
Notification of Proposed Rver Trip and Aifidavit of Wse (Affidavit of Use)
for June 18, 1994, signed by a BLMenpl oyee on a line for the "S gnature of
Approving Gficer.” Inits July 13, 1994, letter to Bumm BLMstated that
"[a]fter reviewng our files, we have found that this trip was unaut hori zed
and all eight launches were used by other outfitters. V¢ did not have any
vacant | aunches avail abl e on the |aunch cal endar for June 18th."

B umms positionis that if his |launch was unaut hori zed, he shoul d
have been told, and, if told, he would not have | aunched. By signing and
allowng the launch to proceed, B unmmcontends, BLMauthorized it. n the
ot her hand, BLMcontends that B unms |aunch on June 18, 1994, was
unaut hori zed and that the BLMenpl oyee's signature did not constitute
approval of the trip. The BLMstates: "Appellant knows the procedure for
obtai ning | aunch approvals. Nornal |y, Appellant follows that procedure.

In the instance in question Appellant did not foll owthe nornal procedure
* % % "
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(Agency Response at 7.) The BLMs position is that the role of the BLM

official at the launch site is to record the fact that a | aunch has taken
place and that this nonitoring process "has nothing at all to do wth the
entirely separate process of authorizing one or nore comnmercial |aunches."
| d.

The BLMstates that Appel | ant knows the procedure for obtaining | aunch
approval s, but the record does not disclose what the | aunch aut hori zation
procedure is. As a general rule, an admnistrative decision is properly
set aside if it is not supported by a case record providing this Board the
information necessary for an objective, independent review of the basis for
the decision. Shell Gfshore, Inc., 113 I1BLA 226, 233 (1990). See al so
Kanawha & Hawki ng Goal and Goke (., 112 I BLA 365, 368 (1990), and cases
cited. Accordingly, we nust set aside BLMs Decision requiring B unmto
forfeit one future trip.

To the extent not explicitly or inplicitly addressed in this Decision,
all other errors of fact or law asserted by any of the Appel | ants have been
rejected as inmaterial or inconsistent wth the facts or law V¢ find no
naterial issue of fact that requires referring this natter for hearing.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, appeal s |BLA
95-487 and 1 BLA 95-488 are di smssed; the Decisions appeal ed in | BLA 98- 117
and |1 BLA 98-118 are affirned; the Decisions appeal ed in | BLA 95-336 are
affirnmed in part, reversed in part, and set aside in part.

John H Kelly
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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